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TO QUICKLY FIND 
A CASE IN POINT 


West's NEBRASKA Digest 


T. quickly locate any particular class of cases desired, 
always consult FIRST the Descriptive-Word Index of 


West's NEBRASKA Digest 


EXAMPLE 


A public liability policy issued to a depart- 
ment store excluded liability in consequence 
of professional services or treatment on part 
of any person connected with the business. 
Does a judgment against store for burns 
sustained by a customer in its beauty shop 
fall within this clause? 


Where are the cases in point? 


First — Select the basic words, which in the example 
above are “Beauty Parlors”, ‘Liability Insurance” and 
“Public Liability Insurance’’. 


Second — Turn to the Descriptive-Word Index under any 
or all to quickly get a reference to the Digest topic and 
Key Number where a case directly in point will be found. 


In a like manner, the Descriptive-Word Index can be used 
with any question in your office if you reduce it to a brief 
description of the facts. 


The D.W.I. is one of the greatest time-savers ever de- 
veloped for legal research. 


Let us give you full details. 
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Continuity of 
management 


ANOTHER WAY CONTINENTAL TRUST 
SERVICE CAN BENEFIT YOUR CLIENTS 


Illness, death, absences from the city—all can seriously 
hamper the usefulness of an individual who serves your 
clients’ estate as executor or trustee. To make sure 
your clients’ assets yield the utmost comfort and secu- 
rity for their families, consider the advantages of recom- 


mending the Continental as executor and trustee. 


When a plan you recommend requires a corporate 
fiduciary, you will’find us qualified by experience in 
the management of trusts and estates to serve the needs 


of your client. 


CONTINENTAL 
ww National Bank 


Of Lincoln, Nebro 12th and N Streets Member Federal Deposit lasrance Corporation 
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PRESIDENT’S REPORT 


The observance of Law Day 
U.S. A. was greater this year than 
last and it is believed that the cele- 
bration of this day will become a 
national institution. Thanks to 
Edward F. Carter, Jr., the mem- 
bers of his committee, and all 
others who participated in this 
worthwhile project. 

Because of 
the length of 
the legislative 
session we 
have been de- 
layed in ar- 
ranging the 
legislative in- 
stitute. You 
may be in re- 
ceipt of the in- 
formation be- 
fore receiving this issue of the 
Journal but the institute is planned 
and will commence in Omaha Au- 
gust 3, moving on to Norfolk Au- 
gust 4, Kearney August 5, and 
Sidney August 7. John C. Mason, 
Chairman of the Committee on Le- 
gal Education, and Herman Gins- 
burg, Chairman of the Committee 
on Legislation, together with the 
members of their respective com- 
mittees, have been laboring long 
hours to prepare this institute. 
You will each want to attend this 
institute because of the large num- 
ber of bills passed by the legisla- 
ture and the importance of the 
new legislation to the profession. 
Your interest and attendance will 
be particularly valuable since there 


is no current publication of the 





Joseph C. Tye 


legislative enactments. 

Consideration is being given and 
will be passed along to next years 
officers for some remedy with ref- 
erence to publication of the legis- 
lative enactments at the next ses- 
sion of the legislature. 


* T have just returned from a meet- 
ing of your Executive Council and 
you will soon be receiving informa- 
tion with reference to nominations 
for Executive Council, the House 
of Delegates, and the officers of 
your Association for the next year. 
I am particularly pleased with the 
interest shown by the lawyers of 
Nebraska in their Association. 
There are many activities in which 
your Association will participate 
during the coming year and I urge 
your continued interest in the As- 
sociation and your support of your 
delegates and officers. 


We have attended the usual 
number of Sister State Bar Asso- 
ciations and the most gratifying 
experience I am pleased to report 
is that our Association is second to 
none—either in organization or 
activity. 

Plans are well on the way for 
the annual meeting which will be 
in Omaha October 8 and 9. Most 
of the sections have been very ac- 
tive and several already have 
splendid programs planned for the 
annual meeting. I shall not take 
the time and space here to describe 
the many valuable programs and 
speakers but urge you to plan now 
to attend your annual Association 
meeting. 
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John D. Randall of Cedar Rapids, 
Iowa, who will be President of the 
ABA at the time of our annual 
meeting, will be present and ad- 
dress the members of our Associa- 
tion. 

Your Association has made a 
special effort to obtain a banquet 
speaker for this year’s annual ban- 
quet. There have been many sug- 
gestions during the past few 
months and I am going to make 
you this pledge—You will not be 
disappointed if you attend the an- 
nual banquet this year. We have 
been most fortunate in obtaining 
one of the nation’s specialists in af- 
ter dinner speaking at lawyers’ 
meetings. He is an active prac- 
titioner, is President of a state bar 
association this year, has addressed 
many state bar association ban- 
quets, and is in demand this year 
in many states. Plan now to at- 
tend the annual banquet this year. 

The ABA annual meeting con- 
venes in Miami Beach, Florida Au- 
gust 24. It will be an outstanding 


meeting. I urge you to plan to at- 
tend the ABA meeting this year 
since the advance programs indi- 
cate a most interesting and worth- 
while meeting. The ABA is be- 
coming stronger each year and is 
of real value to the practicing law- 
yer of the United States. I believe 
that each and every one of us 
should be a member of the ABA. 
There will be Nebraska headquar- 
ters again this year and I hope that 
we may get together in Miami 
Beach during the week of August 
24. 
Sincerely, 
J. C. Tye 

We have inaugurated a pre-law 
program with each of the under- 
graduate colleges of the state. Each 
college co-operated fully. There is 
now a faculty member in each col- 
lege designated as a pre-law ad- 
viser and there is also a member 
of the Association in each city 
where the college is located who is 
designated as a consultant to assist 
with this program. 


a 


A SURVEY OF LEGISLATIVE 


COMPENSATION 


In view of the recurring contro- 
versies concerning the salaries of 
state legislators in Nebraska, it was 
felt that a survey should be made 
of the prevailing practices in other 
states, to provide a comparison 
with the practice in Nebraska. 
This survey is based primarily upon 
figures for the 1955-57 biennium, 
as reported by the Council of State 
Governments, this being the most 


PRACTICES 


recent and complete compilation 
available at this time. Through- 
out this discussion and the follow- 
ing chart, Hawaii and Alaska are 
included, although the available 
figures are for their territorial 
status, rather than for their newly 
achieved status of statehood. Thus, 
their reported expenditures may or 
may not be substantially correct, 
moving up or down with the 
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achievement of statehood. It was 
felt that some indication of their 
expenditure should be included, 
however, and the only available 
figures were used. A significant 
factor which is not included here- 
in is the length of the legislative 
sessions. No accurate or complete 
figures are currently available on 
the length of the sessions, so it is 
possible only to comment that this 
factor must be considered through- 
out the discussion of the other 
points in this survey. 

Only the territorial government 
of Alaska contained fewer legisla- 
tors than did Nebraska. (See col- 
umn 2 for these figures.) Alaska 
had only 40; Hawaii had 45, and 
Delaware is the nearest other state, 
with 52. Another point to con- 
sider on this general problem is 
that only 4 of the states reported 
herein have gone through a longer 
period than has Nebraska since 
revising their salary schedule. 
These are New Hampshire, 1889; 
North Dakota, 1889; Hawaii, 1931; 
and Arizona, 1932. Nebraska made 
its last revision in 1934. Also it is 
interesting to note that 27 states 
have revised their salary schedules 
in the period 1950-57 (most recent 
complete figures), and 14 of these 
have done so since 1955. New 
Hampshire, having the lowest rate 
of pay per legislator, also has the 
greatest number of persons receiv- 
ing this pay, and is also operating 
under one of the oldest salary 
schedules. 

It is also interesting to note that 
in only 27 of the included jurisdic- 
tions is the salary schedule con- 


trolled by local constitutional pro- 
visions, or by a combination of 
constitution and statute. In the 
remaining 23 jurisdictions the sal- 
ary schedule is fixed solely by 
statute. Nebraska’s schedule is 
fixed by a combination of constitu- 
tional and statutory provisions. 

Considering only salaries, not ex- 
pense allowances, Nebraska ranks 
28th out of 49 in pay per individual 
legislator. (See column 3.) Iowa 
is not included, but beyond a ses- 
sion of 58 days Iowa would rank 
ahead of Nebraska. The arithme- 
tic average pay per legislator is 
$3,367 per biennium, compared to 
$1,744 for Nebraska. The median 
salary per legislator is $1,800, or 
only slightly above Nebraska. 

It may also be observed that on 
the ranking by total salary (see 
column 4), disregarding expense 
allowance, paid to members of the 
state legislatures, Nebraska ranks 
42nd out of 49 for which totals 
could be computed. Iowa, with 
only a per diem salary and no fixed 
length of sessions, is not computed 
for this column, although beyond 
a session of 18 days, Iowa’s expen- 
diture here would be greater than 
that of Nebraska. 

The salary and expense figures 
(columns 3 through 6) are given as 
of December 1957, calculated for 
the biennium as nearly as possible 
with available information, unless 
otherwise indicated in the chart. 
In some instances, the given figures 
were to take effect in the next suc- 
ceeding session, but as the prior 
figures no longer present an accu- 
rate picture, the new figures were 
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used without any _ corrections. 
Where the length of the sessions 
affects the compensation totals, 
only the per diem figures are pre- 
sented unless there are specified 
limitations upon the length of the 
session. In cases of such limita- 
tions, the maximum was used for 
these calculations, as indicative of 
the amount which may be paid. 
Actual expense figures undoubted- 
ly could be less, but this is so vari- 
able that the fixed maximum was 
used as being a more practical 
standard. 

All states do not provide a legis- 
lative council or corresponding 
service, according to information 
available at this time. Therefore, 
the comparisons contained herein 
(column 7) are only for those 
states which do provide this serv- 
ice, as does Nebraska. 

On payments for these legisla- 
tive council services, which are 
generally, research and bill draft- 
ing assistance, reporting research 
to the legislature for it to use in 
drafting bills, and similar assist- 
ance, Nebraska ranks 28th out of 
the 35 states for which this expense 
figure is available. The arithmetic 
average for such expenditure is 
$121,109, well above the expense 
of Nebraska. The median state is 
New Mexico, with an expenditure 
of $90,570. Considering that this 
is the technical service which sup- 
ports the bills which eventually 
may become state statutes, this 
figure is considered worthy of 
mention in this survey which has 
the overall objective of aiding the 


state of Nebraska to maintain and 
perhaps improve the quality of 
legislation. As this rationale is 
often used in the discussions about 
the pay for the legislators, it must 
be accepted as the objective of this 
survey, insofar as any objective 
other than mere presentation of 
facts may be given. 

The percentage figure in column 
8 shows the percentage of total 
current operating expenditures for 
the two-year period represented by 
the expenditures for legislators 
and legislative council or its equiv- 
alent service. This presents the 
remaining material in the chart in 
relation to the current operating 
expenses of the state, to give a 
more complete presentation of the 
legislative expense situation. In 
this percentage, Nebraska is tied 
at 38th of the 49 for which the per- 
centage could be computed. The 
operating expenditure figures were 
obtained from A Compendium of 
State Government Finances in 1956 
and 1957, by the Bureau of the 
Census. 

The following charts are pre- 
sented for the purpose of allowing 
the reader to form his own opinion, 
based upon more factual informa- 
tion than is usually available when 
this problem is raised. The writers 
do not attempt to express any opin- 
ions, but merely to present an ob- 
jective collation of comparative 
expenditures for all states. 


Prepared by 

John C. McElhaney for 
Lincoln Barristers Club, 
Robert E. Johnson, Jr., Pres. 
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Providing substantial coverage for a reasonable con- 
tribution and at the same time assisting in the vital work of 
the ABA Endowment. 


SENIOR PLAN—For members 35 through 69 years of age 
Schedule of Insurance and Current Annual Cost 





If Death Strikes Plan Pays This Current 
At This Age Amount of Insurance Annual Cost 
35 $13,500 $ 70.00 
40 10,000 70.00 
45 7,500 70.00 
50 §,000 100.00 
55 5,000 130.00 
60 §,000 185.00 
65 5,000 225.00 
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75 2,000 225.00 
80 & over 1,000 225.00 


The enrollment years for the senior plan are 35 to 69 years of age. However, the protection as stateJ, continues thereaiter. 
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Both Plans Are Underwritten by the New York Life Insurance Co. 
and offer Waiver of Premium if Totally Disabled. 


Conversion Privileges—Benefits Paid On Death From Any Cause. 
This Insurance Not Available in Ohio or Texas. 
Send For Complete Details Today. 


AMERICAN BAR ASSOCIATION ENDOWMENT 
1155 East 60th Street e Chicago 37, Illinois 
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SENIOR LAWYERS HONORED 


More than 75 South Central Ne- 
braska lawyers and other guests 
attended a luncheon in Hastings 
honoring Nebraska Supreme Court 
Justice Paul E. Boslaugh, Charles 
E. Bruckman, William M. Whelan 
and Adams County Judge J. E. 
Ray in recognition of their com- 
bined 210 years of service to the 
legal profession, a greater part of 
it in Hastings. 

The four men are the senior 
members of the Adams County Bar 
Association and the occasion took 
the form of a testimonial regarding 


These four senior members of the Adams 
bined legal careers total 210 years, are, from left, William M. Whelan, Charles 


E. Bruckman, Nebraska Supreme Court Justice Paul 


County Judge J. E. Ray. 


their careers. Judge Boslaugh and 
Bruckman were graduated from 
the University of Nebraska Col- 
lege of Law 56 years ago, Whelan 
53 years ago and Judge Ray 45 
year ago. 

Professor David Dow of the Uni- 
versity was the speaker, on the 
subject “The Lawyer’s Role in So- 
ciety.” Hastings Attorney Law- 
rence Dunmire, a former law part- 
ner with Bruckman, spoke of the 
honorees’ accomplishments and 
Gerald Whelan, lawyer son of the 
elder Whelan, was_ toastmaster. 





County Bar Association, whose com- 


E. Boslaugh and Adams 
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He read congratulatory messages 
to the four from Secretary of the 
Interior Fred A. Seaton of Hast- 
ings, Governor Ralph G. Brooks 
and Nebraska Bar Association 
President Joseph Tye of Kearney. 

The four longtime lawyers were 
cited especially for their willing- 
ness “to assist the younger law- 
yers” and for their responsibility 
for the development of “the good 
will and respect of the public to- 
ward law and lawyers in the area 

. and the harmony that exists 
among lawyers of the county.” 

Judge Boslaugh, who was born 
near Mapleton, Ia., in 1881, prac- 
ticed law in Clay County before 
coming to Hastings in 1913. He 
served many years on the Hastings 
Board of Education and was presi- 
dent of the Chamber of Commerce. 
A past president of the Nebraska 
Bar Association, he has been a 
State Supreme Court justice since 
1949 and maintains his home in 
Hastings where his son Leslie cur- 
rently is city attorney. 

Bruckman, born in Lowell, Ind., 
in 1877, came to Adams county as 
a child. Following his graduation 
from law school, he was Adams 
county clerk of the district court, 
serving until 1912. For more than 
25 years he was attorney for the 
Board of Education, 14 years city 
attorney and Adams county attor- 
ney for two years, and a member 
of the original Board of Public 


IMPORTANT CHANGE 


Upon the recomendation of the 
Judicial Council the 1959 Legisla- 
ture passed an act providing that 


Works in Hastings. 

A native of Hoopston, IIll., where 
he was born in 1876, Whelan has 
practiced law in Hastings since 
1919, before which he taught school 
and was a practing lawyer in Lin- 
coln and was secretary to the late 
J. A. Maguire during two of his 
four terms in Congress. He also 
served as superintendent of the 
House of Representatives docu- 
ment room four years. He is a 
past president of the Adams Coun- 
ty Red Cross Board of Directors 
and has been a member of the chap- 
ter 35 years; likewise served as 
president of the Adams County 
Fair Board of which he was a 
member 30 years, and is a charter 
member of the Hastings Commu- 
nity Chest. A past state deputy of 
the Knights of Columbus, Whelan 
has received special recognition 
from the Vatican as a Knight of 
St. Gregory. Three of the seven 
Whelan sons are lawyers, William 
with the Federal Bureau of In- 
vestigation, James with the De- 
partment of Agriculture and Ger- 
ald in Hastings. 

Judge Ray, born at Bladen, prac- 
ticed law in Clay county before 
coming to Hastings in 1928. He is 
a former Clay county judge and 
was Hastings city attorney for ten 
years before assuming the post of 
Adams county judge eight years 
ago. 


IN PROCEDURE 


the procedure to be followed in pre- 
paring and settling a bill of excep- 
tions should be as prescribed by 
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rules of the Supreme Court. 
Pursuant to this act, the Su- 
preme Court has promulgated what 
appears as Rule 7 in the booklet of 
rules issued by the Court under 
date of June 1, 1959. This rule is 
designed to remove the traps and 
pitfalls in the procuring of a bill 
of exceptions which have plagued 


lawyers for years. 

It should be noted that the legis- 
lative bill did not carry the emer- 
gency clause so the new rules do 
not become effective until Septem- 
ber 28, 1959. Until that date ex- 
isting statutes on the subject are 
to be followed. 


SOME OBSERVATIONS ON THE RIGHTS AND 
REMEDIES OF SECURED AND UNSECURED 
CREDITORS UNDER THE BANKRUPTCY ACT 


(Address delivered by Mr. Herman Ginsburg of the Lincoln Bar before the Ninth 


Judicial District Bar Association at Norfolk, Nebraska, on February 21, 


The Bankruptcy Act of the 
United States, appearing as Title 
11 of the United States Code, is 
one of the most elaborate acts on 
the statute books. In many sec- 
tions and chapters the Act governs 
and deals with the relationship be- 
tween the bankrupt, his estate, and 
his creditors. The Act touches 
upon every field of human activity 
and practically every field of law, 
since the ramifications of the debt- 
or-creditor relationships are truly 
vast indeed. 

In the United 
States Code 
Annotated the 
Act, Title 11, 
together with 
t he annota- 
tions thereto 
occupies seven 
volumes. The 
Bank ruptcy 
Act has fur- 
ther been ex- 
haustively treated in a number of 





Herman Ginsburg 


1959.) 


encyclopedias, the two best known 
of which are Collier On Bank- 
ruptcy and Remington on Bank- 
ruptcy; the latter consisting of 
some fourteen volumes, all devoted 
to an analysis of the Bankruptcy 
Act. 

It can thus be readily seen that 
any attempt to summarize the 
rights and remedies of creditors in 
a paper of this size must at best 
be very cursory and fragmentary. 
It will therefore be the purpose of 
this paper to point out merely some 
of the more common matters with 
which all practitioners should be 
familiar, leaving it to the practi- 
tioner, in any specific case, to turn 
to the authorities for a more ade- 
quate and comprehensive treat- 
ment of the subject. If this paper 
can serve as a reminder of mat- 
ters which the general practitioner, 
representing a creditor, should look 
into, or if it will encourage the 
general practitioner to make a 
search into the authorities, this 
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paper will have served its purpose. 

Preliminarily it must be ob- 
served that the Bankruptcy Act as 
it now exists consists not only of 
what we commonly know as bank- 
ruptcy, where the assets are li- 
quidated by a trustee and the pro- 
ceeds distributed to creditors, but 
in addition thereto the Act pro- 
vides for various types of arrange- 
ment proceedings where the debtor 
may retain its property and make 
arrangements for the debtor’s re- 
habilitation in the absence of a 
complete liquidation. These lat- 
ter proceedings are not within the 
scope of this paper. Furthermore, 
the Act of course provides for the 
rights and remedies of the bank- 
rupt himself and prescribes not 
only his duties but his privileges. 
In almost every instance the rights 
and benefits granted to the bank- 
rupt directly in turn affect the 
rights and remedies of the credi- 
tors. However, for the purposes of 
this paper, we will confine our- 
selves primarily to the rights and 
remedies granted by the Act to the 
creditors; and insofar as these are 
affected in turn by the privileges 
granted to the bankrupt, a discus- 
sion thereof must be deferred to 
a later date. For the purposes of 
this paper we shall assume that 
the relationships between the debt- 
or and the creditor are properly 
amenable to the provisions of the 
Bankruptcy Act. 

One further preliminary obser- 
vation should be made. While the 
Bankruptcy Act is a federal en- 
actment adopted by Congress in 
pursuance of the provisions of Sec- 


tion 8 of Article I of the United 
States Constitution, granting Con- 
gress the power to “establish * * * 
uniform laws on the subject of 
bankruptcy throughout the United 
States”; and while the Bankruptcy 
Act therefore supersedes any law 
of the state in conflict therewith, 
the fact must nevertheless be borne 
in mind that Congress, in the Bank- 
ruptcy Act, has incorporated there- 
in the law of the state in many in- 
stances. Thus, what constitutes a 
debt upon which a claim can be 
made, the amount due, which is 
property, and what property is ex- 
empt, are all matters which by the 
Act are decreed to be determined 
by the law of the state. 

The Bankruptcy Act does not es- 
tablish a complete Code in and of 
itself upon every subject which it 
touches, but rather, in a good many 
instances, adopts the law of the 
state as determinative of the desig- 
nated subject. The practitioner be- 
fore a court of bankruptcy, there- 
fore, must not only be versed in 
the provisions of the Bankruptcy 
Act, but likewise he must be well 
versed in the intricacies of the 
local state law to which the Bank- 
ruptcy Act in turn refers. 

While the Bankruptcy Act does 
not compartmentalize in every par- 
ticular, and treat separately of the 
rights and remedies of secured and 
unsecured creditors, we will, for 
the purposes of this paper, treat 
these two classes of creditors sepa- 
rately, and separately consider 
their respective rights and reme- 
dies. We shall consider first some 
of the rights and remedies of the 
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unsecured creditor. 

The first right we would like to 
discuss is the right of the creditor 
to petition to have the debtor ad- 
judicated a bankrupt. At first 
thought this may not seem to be 
much of a right or remedy. The 
fact of the matter is, however, that 
in many instances this right is quite 
important. The state law places 
no restrictions upon the right of a 
debtor to prefer certain of his 
creditors, provided there is no 
fraud involved. There exist no re- 
strictions under the law of the 
State of Nebraska upon the right 
of a debtor to pay or secure one or 
more of his favored creditors to 
the exclusion of others.’ Thus, in 
many cases the debtor’s entire es- 
tate can be, and often is, exhausted 
for the payment of certain of his 
preferred creditors, leaving noth- 
ing for the unfavored creditors or 
those who did not know of the 
debtor’s situation in time to join in 
the race for payment. 

Proceeding upon the theory that 
equality is equity, the Bankruptcy 
Act provides that the giving of a 
preference is an act of bankruptcy.’ 
The Act further provides that, un- 
der certain prescribed circum- 
stances, preferences made within 
four months before the filing of the 
petition may be set aside.* It is 
thus readily apparent that the right 
to file a petition in bankruptcy 
and cause a debtor to be adjudi- 
cated a bankrupt is therefore a 
most valuable right, and is all im- 
portant in the cases where prefer- 
ences or fraudulent conveyances 
have been made by the debtor. 


The Act provides that three or 
more creditors who have provable 
claims fixed as to liability and li- 
quidated as to amount, which 
amount in the aggregate to $500.00 
or over, may file the petition in 
bankruptcy against a debtor if the 
debtor is of the class subject to 
involuntary bankruptcy; and if the 
number of creditors are less than 
twelve in number, then such peti- 
tion may be filed by only one credi- 
tor... The Act prescribes the re- 
quired allegations of such petition, 
and as a matter of fact an involun- 
tary petition can be quite easily 
prepared. 

It is not only, however, where 
the debtor has made voluntary con- 
veyance that the filing of an in- 
voluntary petition is indicated. 
The Bankruptcy Act also sets aside 
liens obtained by judicial proceed- 
ing within four months prior to 
the bankruptcy. This provision, 
which is found in Section 67 of the 
Bankruptcy Act, provides that 
“every lien against the property of 
a person obtained by attachment, 
judgment * * * or other legal or 
equitable process or proceedings 
within four months before the fil- 
ing of a petition in bankruptcy 
* * * shall be deemed null and void 
if at the time when such lien was 
obtained such person was insolvent 
or if such lien was sought or per- 
mitted in fraud of the provisions of 
this act.”’ It will be apparent to 
every Nebraska lawyer that this 
provision is of great importance. 
Under our state law, so far as real 
estate is concerned, judgments be- 
come liens upon real estate in the 
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order of the chronological priority 
of entry; and the creditors who 
may have obtained judgments 
against the debtor first may thus 
be able to exhaust the debtor’s es- 
tate. In the case of personal prop- 
erty, judgments are liens upon the 
debtor’s property in the order of 
their levy. Here again a creditor 
who has been fortunate enough to 
obtain a judgment and levied upon 
the property may exhaust the debt- 
or’s estate. The Bankruptcy Act 
thus gives the less fortunate credi- 
tors a very substantial remedy by 
dissolving all such liens obtained 
within four months prior to the 
filing of the petition in bankruptcy; 
and thereby making the debtor’s 
property equally available to set- 
tle the demands of all creditors. 
All too often creditors have slept 
on their rights and let other credi- 
tors obtain judgments and procure 
satisfaction out of the debtor’s es- 
tate without taking advantage of 
this provision of the Bankruptcy 
Act. However, it must be noted 
that the Act only eliminates liens 
obtained within four months prior 
to the filing of the petition. Any 
lien obtained more than four 
months prior to the filing of the 
petition remains valid. While the 
Bankruptcy Act gives the non-pre- 
ferred creditors certain rights, it 
does demand that they proceed 
promptly and in effect it penalizes 
the delay beyond the four month 
period.° 

Another point which should be 
remembered is that, while the Act 
provides for the annullment of the 
lien of judgments or levies so ob- 


tained, the lien may be preserved 
for the benefit of the bankrupt’s 
estate, and all of the creditors gen- 
erally, where that would be desir- 
able or beneficial. This right to 
preserve the liens for the benefit 
of the estate, generally, must be 
determined by order of the Bank- 
ruptcy Court upon the application 
of the Trustee.’ The preservation 
of the lien is for the benefit of the 
estate, and not for the benefit of 
a particular creditor who may have 
obtained that lien in the first in- 
stance; so far as the creditor who 
obtained the lien is concerned, the 
lien is void. There are cases where 
it can be, and is, of great import- 
ance to preserve the lien for the 
benefit of the estate. For example, 
where the judgment lien thus ob- 
tained would be prior to an un- 
recorded transfer or encumbrance 
against the property subject to the 
lien, the court could then preserve 
the lien for the benefit of the es- 
tate; or, where a creditor’s bill or 
a suit for fraudulent conveyance 
has been instituted, the court could 
very well retain the benefit of such 
action, and the lien obtained there- 
by for the benefit of the bankrupt 
estate generally. For a discussion 
of some circumstances when it is 
important that the lien be pre- 
served, reference is made to the 
cases cited in Volume 4 of Rem- 
ington on Bankruptcy.* 

Having thus ascertained the im- 
portance of the right to file a peti- 
tion in bankruptcy against a debt- 
or, we next turn to look at some of 
the rights of the creditor after the 
debtor has been adjudicated a 





104 





NEBRASKA STATE BAR JOURNAL 





bankrupt. 

First, in time, is the right to ex- 
amine the bankrupt and to vote for 
the trustee. The Act provides that 
a meeting of the creditors shall be 
held within a certain date after 
the adjudication, and that at this 
meeting the bankrupt shall be pub- 
licly examined, and the creditors 
may have the right to conduct such 
examination.” No elaboration of 
this right will be attempted other 
than to point out that in many in- 
stances creditors may know of acts 
which have transpired about which 
they may desire to examine the 
debtor, so as to in turn lead to the 
discovery of possible property 
available for the creditors. 

Interestingly enough, any credi- 
tor, whether his claim has been 
filed or not, may appear at the 
creditors’ meeting and examine the 
debtor, but only creditors whose 
claims have been allowed can vote 
for the trustee.” 

All too often creditors neglect 
these rights and fail to attend the 
meeting and vote for the trustee, 
leaving these matters to the Ref- 
eree. This can be a big mistake. 
There is no doubt but what the 
Referee will do his best to protect 
the rights of all persons interested, 
but it is pointed out that the Ref- 
eree does not have that intimate 
knowledge of the bankrupt and 
his affairs that the bankrupt’s 
creditors ordinarily have; and 
therefore, the Referee can only 
interrogate the bankrupt along 
general lines which may or may 
not be revealing in a particular 
case. On the other hand, credi- 


tors who know the debtor’s affairs 
intimately may be able to bring to 
light matters of serious conse- 
quence and vital to the recovery of 
the bankrupt’s estate. Further, the 
matter of the appointment of a 
trustee can be very important. In 
many cases the amount ultimately 
realized for the creditors depends 
in large measure upon the dili- 
gence and skill of the _ trustee, 
whether he is someone who is ac- 
tive and takes an interest, or mere- 
ly someone who plays a more or 
less passive role. As an examin- 
ation of the Bankruptcy Act will 
reveal, a great measure of respon- 
sibility is vested in the trustee; and 
he can, and is required to, use dis- 
cretion and judgment as to whether 
certain actions should or should 
not be taken. The judgment and 
diligence displayed by the trustee 
in the administration of the estate 
can have great bearing upon the 
amount ultimately realized by the 
creditors.’°’2 

Next, in time, comes the matter 
of the filing and allowance of 
claims. One whose claim is not 
filed nor allowed does not partici- 
pate in the distribution of the bank- 
rupt’s estate. Claims must be filed 
under oath and must contain the 
statements required by the bank- 
ruptcy Act.’* Claims must be filed 
with the court or the Referee with- 
in six months after the first date 
set for the first meeting of credi- 
tors.” Claims not so filed cannot 


be allowed; and of course, unless 
allowed, claims do not participate 
in the distribution of the bank- 
rupt’s estate.’*”2 
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There is an interesting exception 
provided in the Act to the effect 
that when all allowed claims have 
been paid in full, the court may 
‘grant a reasonable time for credi- 
tors who have failed to file claims 
to file and prove their claims, and 
participate in the surplus.” Ex- 
perience indicates that in many 
bankruptcies only a minority of 
the creditors file claims within the 
time provided by law; and in many 
instances creditors who could have 
shared in the distribution lose out 
completely because of their lack 
of diligence in seeing to it that the 
claim was properly filed. There 
have been cases where the amount 
realized by the bankruptcy estate 
upon liquidation has been greater 
than the amount of the allowed 
claims. 

The Act further provides for an- 
other important exception as to 
the time of filing claims in the case 
of persons from whom the Trus- 
tee has recovered money or prop- 
erty or avoided a lien. This ordi- 
narily applies in the case of credi- 
tors who have been preferred. 
Such creditors, after they have 
been forced to disgorge their pref- 
erences are granted thirty days 
from the date of such recovery or 
avoidance within which to file 
their claims.‘ It is apparent that 
were this not the case, creditors 
who had received preferences, 
which after all are not unlawful 
acts but merely inhibited by the 
provisions of the Bankruptcy Act, 
and who had assumed that they 
had been paid, would find them- 
selves helpless to participate in the 


distribution of the bankrupt’s es- 
tate in the event preferences were 
set aside after the six months peri- 
od had elapsed. 

Claims which have been duly 
proved as provided by the Act shall 
be allowed unless objected to. No 
formal order of allowance is neces- 
sary, except in the case of a hearing 
upon objections, but it is custom- 
ary for the court to enter an order 
allowing claims." The Act sets 
forth the type of debts which may 
be proved as claims." Generally, 
claims must be liquidated and fixed 
as to amount.’ The Act provides 
for the procedure for such liquida- 
tion. 

The Act further provides for 
debts which are entitled to priority 
of payment in advance of the pay- 
ment of dividends to creditors gen- 
erally." These priority debts are 
to be paid in full out of the bank- 
rupt’s estate before the payment 
to non-priority creditors. Gener- 
ally, the priority may be said to 
be in the following order: Costs 
and expenses of administration; 
wages, not to exceed $600.00, 
earned within three months before 
the commencement of the proceed- 
ings; taxes due the United States 
or any state; and debts owing to 
any person who by the laws of the 
United States is entitled to priority, 
and rent owing to a landlord who 
is entitled to priority by applicable 
state law. 

It will be noted that aside from 
the costs and expenses of admin- 
istration, the main items of priority 
are the wage claims for the amount 
specified and taxes. So far as Ne- 
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braska is concerned, our laws do 
not give a landlord any priority 
rights and therefore we are not 
concerned with the provision. It 
must be emphasized, however, that 
the laws of the United States do 
give the United States priority for 
all debts due to it; and therefore all 
debts due the United States, in- 
cluding taxes, must first be paid. 
In many cases in recent years, 
creditors have learned to their sor- 
row that the indebtedness due from 
the debtor to the United States has 
exhausted the entire estate so that 
other creditors received nothing. 
In our present day the relation- 
ship between business and the 
United States is such that the 
United States is practically a part- 
ner so far as income of business is 
concerned. In all too many cases 
creditors permit debtors to con- 
tinue to operate their businesses 
in the hope that the debtors will be 
able to work out of their troubles, 
and as a matter of fact, all that the 
creditors are accomplishing there- 
by is permitting the debtor to in- 
crease his indebtedness to the 
United States, which, upon ulti- 
mate bankruptcy, takes over all the 
proceeds of the liquidation. To per- 
mit a debtor to remain in business, 
taking out a living, and removing 
the other allowances to which a 
debtor is entitled, and thereby to 
increase the indebtedness due to 
the United States, seems to this 
writer to be a foolish hazard on 
the part of the creditor. Experi- 
ence has demonstrated that in 
many instances the debtor with- 
draws from the business his needs, 


but continues to accumulate and 
increase the indebtedness due to 
the United States, particularly 
through the use of Social Security 
and Withholding Taxes which the 
debtor is obligated to pay to the 
United States, but which the debt- 
or often times uses for his own 
support. When bankruptcy ensues 
the indebtedness due to the United 
States must first be paid, no matter 
how it has been incurred nor how 
dilatory or negligent the United 
States may have been in not en- 
forcing its rights at an earlier date. 
Creditors should be warned of this 
situation. 

All that is required in the case 
of the claimant who believes that 
he is entitled to priority of pay- 
ment is to set forth the facts en- 
titling him to such priority of his 
claim.” 

The next matter, in point of time, 
is the liquidation of the debtor’s 
estate. This is the duty of the 
Trustee. While the creditors can- 
not take direct action in their own 
behalf, and any action must be 
brought by the Trustee, the fact 
nevertheless remains that in most 
cases the Trustee will welcome the 
assistance and cooperation of any 
of the creditors. As previously 
mentioned, the creditors have the 
most intimate knowledge of the 
debtor’s affairs and they can, and 
should, advise the Trustee of all 
matters which may be helpful in 
enabling the Trustee to procure 
the custody of the debtor’s estate 
and carry out the liquidation 
thereof. Many items constituting 


the estate are open and of record 
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and all that is needed is for the 
Trustee to take custody thereof and 
dispose of the same. However, in 
the course of the liquidation of the 
estate there are two matters af- 
fecting possible assets, which are 
often overlooked, and about which 
every lawyer should be familiar. 

As previously mentioned, the 
creditors themselves cannot act on 
these matters, but the Trustee cer- 
tainly will do so if the creditors 
furnish him with the necessary in- 
formation; and should the case be 
such that a Trustee is too derelict 
in the performance of the duty to 
act, the court will authorize credi- 
tors to take the required proceed- 
ings in the Trustee’s name. These 
two matters are: fraudulent con- 
veyances and preferences. 

The law of fraudulent convey- 
ances is not unfamiliar to the Ne- 
braska practitioner. So far as the 
Bankruptcy Act is concerned any 
conveyance that would constitute 
a fraudulent conveyance under the 
state law so far as a creditor is con- 
cerned, in the absence of bank- 
ruptcy, would also constitute a 
fraudulent conveyance so far as 
the Bankruptcy Act is concerned. 
Any action that a creditor could 
have instituted to set aside a fradu- 
lent conveyance can likewise be 
instituted by the Trustee in Bank- 
ruptcy.”” For the pursuit of this 


remedy it is sufficient simply to 
know the law of the State of Ne- 
braska, as that law will apply as 
to whether or not a particular 
transaction constituted a fraudu- 
lent conveyance. 

However, in addition to the right 


of the Trustee to set aside fraudu- 
lent conveyances as defined by the 
state law, there is a further provi- 
sion found in the Bankruptcy Act, 
to the effect that every transfer 
made within one year prior to the 
filing of the petition in bankruptcy 
is fraudulent under certain circum- 
stances.** This provision may not 
often be used, but it does appear 
that it makes certain transfers 
fraudulent which might not be 
fraudulent under the state law. 
Thus, transfers made without fair 
consideration by a debtor who is 
insolvent will be fraudulent under 
this section, without regard to the 
debtor’s actual intent. Under our 
state law it is not certain that in- 
adequacy of consideration alone 
may cause a conveyance to be 
fraudulent if no actual fraudulent 
intent existed.** However, under 
the Bankruptcy Act, if the consid- 
eration was inadequate and the 
transfer was made within one year 
prior to the filing of the petition, 
the transfer will be considered a 
fraudulent conveyance, and will be 
subject to being set aside by the 
Trustee. 

The law relating to preferences 
is created by Section 60 of the 
Bankruptcy Act.* This section 
provides that, 

“A preference is a transfer * * * 
of any of the property of the debt- 
or to or for the benefit of a credi- 
tor for or on account of an ante- 
cedent debt, made * * * by such 
debtor while insolvent and within 
four months before the filing * * * 
of the petition, * * * the effect of 
which transfer will be to enable 
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such creditor to obtain a greater 
percentage of his debt than some 
other creditor of the same class. 

“Any such preference may be 
avoided by the trustee if the credi- 
tor receiving it * * * has, at the 
time when the transfer is made, 
reasonable cause to believe that the 
debtor is insolvent.” 

The first thing which will usu- 
ally come to the lawyer’s attention, 
and which will require answer in 
a prospective preference case, is 
the date of the transfer. The Act 
specifically provides certain rules 
as to when the transfer or tranfers 
shall be deemed to have been made. 
Generally, as to real property, the 
transfer is deemed to have been 
made when it became so far per- 
fected that no subsequent bona 
fide purchaser from the debtor 
could obtain any rights in the prop- 
erty, superior to the rights of the 
transferee. If any transfer of real 
property is not so protected against 
such a possible bona fide purchas- 
er, then the Act provides that the 
transfer shall be deemed to have 
been made immediately before the 
filing of the petition. With refer- 
ence to property other than real 
property, the Act provides that 
the transfer shall be deemed to 
have been made at the time when 
the transfer became so far per- 
fected that no subsequent lien upon 
such property, obtainable by legal 
or equitable proceedings on a sim- 
ple contract, could become super- 
ior to the rights of the transferee. 
Again, if such transfer had not 
been made so as to be superior to 
any possible right of a possible 


creditor, then the transfer will be 
deemed to have been made im- 
mediately prior to the filing of the 
petition. This is a most stringent 
rule; and it is amazing how often 
lawyers overlook the same. Thus, 
if A borrows $10,000.00 from B on 
January 1, 1958, and gives a real 
estate mortgage on Blackacre as 
security, dated the same day, but 
the mortgage is not recorded until 
sometime thereafter, the four 
months period runs, not from the 
date of the making of the mort- 
gage loan, but from the date of the 
recording of the mortgage. Not 
only that, but in such case, even if 
the mortgage was given for a pres- 
ent consideration, it will be con- 
sidered as a transfer made to secure 
an antecedent debt, since the date 
of the recording of the mortgage 
stands as the date of the making 
of the transfer for the purposes of 
the Bankruptcy Act. On the date 
of the making of the transfer the 
debt already existed, and there- 
fore if bankruptcy intervenes with- 
in less than four months from the 
date of the filing of the mortgage, 
the mortgage can be a voidable 
preference. It must be pointed out 
that Section 60 of the Bankruptcy 
Act has undergone many amend- 
ments, and changes, so that one 
definitely cannot rely upon early 
authorities. I have in mind par- 


ticularly the rule which still seems 
to be assumed by many lawyers 
as existing law, to the effect that if 
a lien procured at the time an in- 
debtedness was procured is filed 
anytime before the bankruptcy, the 
lien will date back to the date of 
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its execution, so far as the four 
months period is concerned. Many 
lawyers still seem to have this im- 
pression. That is not the law now; 
and it is surprising how many 
times creditors in reliance upon the 
former state of the law will with- 
hold from filing liens on the theory 
that they can be filed at a later 
date, before bankruptcy ensues. 
Let me warn you against any such 
hope. Definitely, the four months 
period runs from the date of the 
recording. In the case of personal 
property, if a chattel mortgage is 
taken but the property left in the 
debtor’s possession, and the mort- 
gage not recorded, the four months 
period will not begin to run until 
the taking of possession, or the 
recording of the lien; and if a 
bankruptcy petition is filed within 
four months from the latter date, 
the lien can be a preference. 

The last change made in Section 
60 of the Bankruptcy Act was the 
amendment of March 18, 1950; and 
that amendment added some very 
significant language, in view of 
some previous holdings of the 
court. This amendment incorpo- 
rated the following language: 

“The recognition of equitable 
liens where available means of per- 
fecting legal liens have not been 
employed is hereby declared to 
be-contrary to the policy of this 
section.” 

There had previously. been cases 
to the effect that a creditor who had 
an equitable lien would be pro- 
tected in his lien, even though it 
may not have been recorded within 
the four months period. The sec- 


tion now makes it clear that equita- 
ble liens will not be recognized; 
and that unless the transfer is 
made so as to avoid being set aside 
by any purchaser or creditor, the 
four months period will not begin 
to run. 

Of course, transfers in ordinary 
course of business for a new and 
current consideration cannot be 
considered preferences; but delay 
in the recording of the security 
may result in the transfer being 
regarded as a transfer on account 
of an antecedent indebtedness, and 
a possible preference.” It would 
be impossible in the scope of our 
short discussion to consider all of 
the ramifications of the subject of 
bankruptcy preference. It suffices 
to say that it is a most potent weap- 
on in the armory of the creditor to 
recover back payments which have 
been made to favored creditors, 
and thereby give all the creditors 
a chance to share in the transferred 
property. 

The question as to whether the 
particular creditor receiving the 
transfer has reasonable cause to 
believe that the debtor was insol- 
vent at the time of the transfer is 
a question of fact. Every case 
stands on its own facts, and the 
answer depends upon its own cir- 
cumstances.” The rule applicable 
is generally summarized as follows: 

“A creditor charged with having 
received a voidable preference has 
reasonable cause to believe the 
debtor is insolvent at the time of 
the payment or transfer if, at that 
time, he knew or should have 
known, from facts brought to his 








110 





NEBRASKA STATE BAR JOURNAL 





attention or readily apparent, that 
the debtor’s financial situation was 
so precarious that a man of ordi- 
nary prudence would view him to 
be insolvent or would make further 
inquiry before dealing with him 
as a solvent person. As stated, ac- 
tual knowledge of insolvency is 
not required to be shown. The 
creditor is charged with the knowl- 
edge which a reasonably diligent 
inquiry would disclose.” 

The foregoing is very clear; and 
I would not believe that it requires 
any elucidation. It has been held 
that where the creditor knew that 
the debtor had given insufficient 
fund checks, that that was suffi- 
cient to put the creditor on in- 
quiry.** Where the creditor knows 
that the debtor has difficulty in 
paying his bills and is carrying on 
business in an irregular manner 
that may be sufficient to put the 
creditor on inquiry.” It ought to 
thus be obvious that in the ordi- 
nary case, where a real preference 
has been given, it will be most 
difficult for the transferee to claim 
that he did not have any reasonable 
cause to believe that the debtor 
was insolvent. In this regard, it 
should be pointed out, that for 
many years it was the rule that the 
knowledge of the tranferee had to 
be knowledge of the fact that the 
transferee was receiving a prefer- 
ence, or that the debtor intended 
to make a preference. That is not 
any longer the criterion. The ques- 
tion simply resolves down to 
whether the transferee had reason- 
able cause to believe that the debt- 
or was insolvent at the time of 


the transfer. 

An action to recover a preference 
or to set aside a fraudulent con- 
veyance may be instituted by the 
Trustee, either in the local state 
courts or in the bankruptcy court.” 
The action must be instituted by 
the Trustee within two years.” A 
discussion as to the procedure, such 
as necessary allegations, etc. may 
be found in Volume 5 of Reming- 
ton on Bankruptcy, commencing at 
Page 457. We will not for our pur- 
poses devote any time to the mi- 
nutiae of procedure; since it suf- 
fices to say that the ordinary rules 
of pleading and procedure apply. 

It should be noted, however, that 
ordinarily the action to set aside 
the preference or fraudulent con- 
veyance is an adversary proceed- 
ing, requiring a plenary action by 
the trustee, as above mentioned. 
Occasionally, however, the issues 
on such matters can arise in such 
a manner as to be subject to de- 
termination by the bankruptcy 
court in a summary way. Thus, 
a creditor who has received a void- 
able preference to apply on a part 
of his claim, and who then files a 
claim in the bankruptcy court for 
the balance due him can be re- 
quired by the bankruptcy court to 
surrender his preference as a con- 
dition to the allowance of his 
claim.** For that purpose the Ref- 
eree can inquire into the facts; and 
unless the claimant protects his 
rights in due season by objecting 
to the jurisdiction of the Bank- 
ruptcy Court, it could even occur 
that the bankruptcy Referee could 
enter an order for the return of the 
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preference. In other words, if the 
matter comes before the Bank- 
ruptcy Referee for decision, and 
the preferred creditor does not sea- 
sonably and properly assert his 
rights to have the question of the 
preference determined in a plenary 
action, the Referee could proceed 
to make a determination and order 
a return of the property. How- 
ever, if the creditor objects to the 
jurisdiction of the Referee, the 
Referee can then only decline to 
allow the claim, leaving the parties 
to their plenary action previously 
indicated.” It will be noted, there- 
fore, that a creditor who has re- 
ceived a preference for a portion of 
his claim, and then files a claim 
in bankruptcy, may find himself 
subjected to the summary jurisdic- 
tion of the Bankruptcy Court to 
order the return of the preference, 
unless he is careful, not only in his 
manner of appearance and _ pre- 
sentation of his claim, but in his 
mode of asserting his rights to have 
the issues determined in the plen- 
ary suit. 

A creditor who has a right to a 
set-off is not deprived of that right 
by the Bankruptcy Act, even 
though such set-off may give the 
creditor a preference.** Nor does 
the right of a creditor to retake 
property which has been taken 
from him by fraud, constitute a 
preference under the law. Thus, 
one who has sold goods on credit 
based upon fraudulent misrepre- 
sentations made by the buyer, has 
the right to seize and retake the 
goods sold by him, provided it is 
done prior to the institution of the 


bankruptcy proceedings.” How- 
ever, a retaking of the property 
from the bankrupt by a creditor, 
simply because the creditor has 
failed to pay and where title has 
been fully vested in the bankrupt, 
is a preference if the other ele- 
ments thereof are present.” 

The fact that we have merely 
discussed preferences and fraudu- 
lent conveyances is not intended to 
indicate that these are the only 
types of transfers which may be 
set aside under the bankruptcy 
law. We have already heretofore 
pointed out the matter of the ob- 
taining of liens by legal proceed- 
ings; and Section 70 of the Bank- 
ruptcy Act provides for a number 
of other rights which vest in the 
Trustee, leading to the taking of 
property into the bankruptcy es- 
tate. Every lawyer should thor- 
oughly familiarize himself with the 
provisions of said Section 70. 

Another valuable right of the 
creditor is the right to object to the 
bankrupt’s discharge. Any credi- 
tor has the right to so object, and 
in his objections can raise any of 
the grounds therefor specified in 
the Act, even though such objec- 
tor may not personally have been 
affected by the acts complained 
of." We will not discuss the vari- 
ous grounds for opposition to dis- 
charge, all of which are set forth in 
Section 14 of the Bankruptcy Act.” 
For our purposes it may be noted 
that the one most often used is 
that the bankrupt had obtained 
money or property on credit from 
any person upon a materially false 
statement in writing, with respect 
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to his financial condition.** This 
ground of objection to discharge is 
not restricted to the creditor who 
was induced by the false statement 
to extend the credit, but may be 
raised by any creditor. If this 
ground is successfully urged, a dis- 
charge will be denied as to all of 
the debts. 

It is interesting to observe, how- 
ever, that it may be advantageous 
for a creditor who has furnished 
money or property upon a false 
statement not to raise this objec- 
tion to the discharge by the Bank- 
ruptcy Court. If he does, and pro- 
cures a denial of the discharge, 
such denial will be for the benefit 
of all the creditors. On the other 
hand, if he stands by and permits 
a discharge to be entered, all of the 
debts will be discharged; but Sec- 
tion 17 of the Bankruptcy Act‘ 
expressly excepts from the dis- 
charge liabilities for obtaining 
money or property by false pre- 
tenses or false representations. 
Thus, if a creditor can bring him- 
self within this classification, it 
would be to his advantage to let a 
discharge be entered so as to bar 
the claims of all other creditors, 
and then to proceed to sue on his 
claim in the state court and to 
show that it is not a dischargeable 
debt. Generally, even though a 
creditor has raised this objection to 
a discharge in the Bankruptcy 


Court, the determination of the 
Bankruptcy Court that a discharge 
should be granted will not consti- 
tute res adjudicata against a sub- 
sequent contention that the objec- 
tor’s claim was not discharged be- 


cause it falls within Section 17 of 
the Act."* Therefore, as a coldly 
selfish proposition, it is better for 
such a creditor to refrain from rais- 
ing that opposition to discharge in 
the Bankruptcy Court; as it will be 
much more advantageous for such 
creditor to permit all the other 
debts to be discharged, leaving his 
own as the only enforcible indebt- 
edness against the former bank- 
rupt. 

From the foregoing fragmentary 
observations of unsecured creditors 
rights, we turn now to the rights 
and remedies of secured creditors. 
In a general way they parallel the 
rights of the unsecured creditors. 
Thus, the secured creditor has the 
right to file a claim for the amount 
due him over and above the value 
of the security which he holds. 
He cannot file a claim for the en- 
tire amount due, without surren- 
dering his security; but if he feels 
that his security is insufficient, he 
can file a claim for the difference. 
Of course, if the creditor has ade- 
quate surety, he need not file any 
claim at all, but may rely wholly 
upon his security. As is so often 
the case, however, the secured 
creditor is not wholly secured by 
the security which he holds, and 
therefore he should be careful to 
see to it that his claim is filed as 
a secured claim for the balance 
remaining due after the valuation 
of the security. The filing of the 
claim as an unsecured claim may 
amount to a waiver of whatever 
security rights the creditor might 
otherwise have had.“ 

A secured creditor is one who has 
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security for his debt upon the prop- 
erty of the bankrupt.** There is no 
concern in the bankruptcy admin- 
istration about security which may 
be held by a creditor, unless it 
relates to the property of the bank- 
rupt. If a creditor holds security 
upon any other person’s property, 
or if the debt is guaranteed by any 
other person, that creditor is not 
considered a secured creditor for 
the purpose of the Bankruptcy Act. 
For the purpose of the Bankruptcy 
Act a secured creditor is one who 
holds security upon the property 
of the bankrupt. Where the se- 
curity is upon a third person’s 
property, or is by some surety or 
guarantor, the allowable amount of 
the claim will not be affected there- 
by, and the debt remains provable 
and allowable for the full amount.“ 
The statute prescribes the meth- 
od by which the deficiency may be 
determined in the case of secured 
claims. This includes either a sale 
of the secured property, or a de- 
termination by agreement, arbi- 
tration or litigation, all under the 
supervision and control of the 
Bankruptcy Court. 

If the secured creditor already 
has possession of the property prior 
to the institution of the bankruptcy 
action, he may retain the same. 
The Bankruptcy Court has the 
right to require that the security 
be properly foreclosed and any 
equity properly accounted for, and 
a fair and proper sale had. But the 
Bankruptcy Court cannot interfere 
with the lawful possession of the 
secured creditor, if such possession 
was properly acquired prior to the 


institution of the bankruptcy pro- 
ceedings, and if the transaction was 
not a preference, a fraudulent con- 
veyance, or otherwise inhibited by 
the terms of the Bankruptcy Act. 
Thus, the holder of a mortgage 
upon an automobile, who took pos- 
session thereof prior to the bank- 
ruptcy proceedings, may retain 
possession and foreclose his lien. 
However, if the bankrupt was still 
in possession of the property upon 
which the creditor holds his secur- 
ity, the creditor cannot proceed to 
take any action to foreclose his 
security without first obtaining 
permission from the Bankruptcy 
Court. By the provisions of the 
Bankruptcy Act the Bankruptcy 
Court is vested with exclusive jur- 
isdiction over all property of the 
bankrupt in his possession at the 
time of the filing of the petition.“ 
The proper procedure in case the 
property is in the possession of 
the bankrupt is for the secured 
creditor to apply to the Bankruptcy 
Court for such relief as the secured 
creditor feels himself entitled to.“ 
Thus, he may ask the Bankruptcy 
Court for permission to file fore- 
closure proceedings in the state 
court, or for the Bankruptcy Court 
to abandon or surrender the prop- 
erty, or for such other appropriate 
relief as the Bankruptcy Court may 
deem suitable. There is one minor 
exception to this, and that is that 
if a foreclosure action had already 
been instituted prior to the filing 
of the bankruptcy proceedings, the 
creditor may ordinarily continue 
said action in the state court, even 
though the property is in the pos- 
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session of the Bankruptcy Court.” 
But even in such case, since the 
Trustee in Bankruptcy has the 
right to protect any equity that 
the bnakrupt estate may have, 
it is still better procedure to ask 
the Bankruptcy Court for permis- 
sion to proceed. If this is not 
done, the Trustee in Bankruptcy 
may have the Bankruptcy Court 
enter an order staying the proceed- 
ings on the contention that that is 
necessary to protect the bankrupt 
estate in its equity in the property 
being foreclosed.“ 

A party who comes into the 
Bankruptcy Court and asks for con- 
sent to proceed to foreclose in a 
state court, or asks for an order 
turning over the property to him 
or its abandonment by the Trus- 
tee, or prays any affirmative action 
by the Bankruptcy Court, may be 
considered as having consented to 
the jurisdiction of the Bankruptcy 
Court over him; and thereupon the 
Bankruptcy Court becomes vested 
with jurisdiction to determine the 
nature, extent and validity of his 
lien and the priority thereof.“ 
By such consent the Bankruptcy 
Court becomes vested with sum- 
mary jurisdiction to determine all 
such matters which may be rele- 
vant in the question of the dispo- 
sition of the property.” 

If property is in the custody or 
possession of the bankrupt at the 
time of the bankruptcy proceed- 
ings, any person claiming an in- 
terest or ownership therein must 
apply to the Bankruptcy Court for 
the determination of his rights 
therein.” The Bankruptcy Court 


has the exclusive jurisdiction to 
determine the ownership of the 
property, and to decide whether or 
not it should be surrendered to the 
claimant. Ordinarily, if the lien 
on the property is in excess of the 
value of the property, the Bank- 
ruptcy Court may order the Trus- 
tee in Bankruptcy to abandon the 
property, or may authorize the 
Trustee in Bankruptcy to deliver 
the property to the creditor holding 
the security thereon.” A creditor 
who has parted with goods to the 
bankrupt on the basis of the bank- 
rupt’s fraudulent representations 
may apply to the Bankruptcy 
Court for an order for the return 
of his property, on the ground that 
title had never passed because of 
the fraud.” 

It must be noted that the Bank- 
ruptcy Court has no jurisdiction 
to determine summarily the rights 
in or to property in the possession 
of an adverse claimant; but where 
the property is in the possession 
of the bankrupt or his trustee, the 
Bankruptcy Court has the exclu- 
sive jurisdiction to determine all 
questions as to the validity, amount 
and priority of liens thereon, and 
that such determination can be 
made by the court summarily.” 
The Bankruptcy Court may mar- 
shal liens on the property, and 
may order all claimants who have 
or claim to have an interest in the 
particular property to appear and 
assert the same.” It will thus be 


noted that with reference to the 
disposition of property upon which 
security interests are claimed, the 
criterion is whether the property 
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was in the possession of the bank- 
rupt at the time of the institution 
of the bankruptcy proceedings; if 
it was, the creditor must proceed 
through the Bankruptcy Court, 
which has exclusive jurisdiction, 
to dispose of the property and to 
decide all questions as to liens 
thereon. If, on the other hand, the 
property was already in the pos- 
session of the secured creditor 
prior to the bankruptcy, the lien- 
holder may proceed to enforce his 
rights therein, subject only to the 
rights of the Trustee in Bankruptcy 
to require an accounting for any 
excess, and to require that the 
liquidation be held in a fair and 
proper manner. 

Even though the lien of the se- 
cured creditor may not be in dis- 
pute, and may be in all respects 
valid, it is well settled that the 
Bankruptcy Court may, in the 
proper exercise of its discretion, 
order a sale of assets in the bank- 
rupt’s possession, free from liens 
and transfer the lienholders’ rights 
to the sale proceeds." Usually the 
Bankruptcy Court will so act, when 
it is deemed that there is a reason- 
able probability that a sale free 
of liens will bring enough above 
the secured claims thereon to en- 
able the general creditors to re- 
ceive some equity; and where there 
is no probability of bringing in a 
surplus over the valid liens, the 
Bankruptcy Court will not ordi- 
narily order a sale free and clear 
of liens. Such a sale free of liens 
may be ordered before the validity 
and amount of the liens is deter- 
mined; and the court will usually 


do so where it appears that there 
is a serious question as to the val- 
idity of liens or the amounts due 
thereon. In case a sale is ordered 
by the Bankruptcy Court, free and 
clear of liens, the costs of expenses 
of administration will first be de- 
ducted therefrom before payment 
to the secured creditor of the 
amount of his lien, when that is 
finally determined. The lienhold- 
er must be given notice of such 
a sale, however, and an opportunity 
to be heard, and a right to bid 
thereat.” 

Insofar as the secured creditor 
has a provable claim for any bal- 
ance due over and above his se- 
curity, he stands in the same posi- 
tion as any other unsecured credi- 
tor. 

Experience demonstrates that in 
many cases the lawyer for the 
creditor has not familiarized him- 
self with the provisions of the 
Bankruptcy Act, and has failed 
thereby to protect the rights of his 
client. While it is true that in 
many cases bankruptcy means a 
total wiping out of all debts, with 
nothing for creditors, there are 
nevertheless many bankruptcies in 
which dividends are paid, and even 
some bankruptcies where allowed 
claims have been paid in full. Many 
bankruptcy estates which appeared 
to be hopeless at the inception 
have been turned into dividend 
paying estates through the setting 
aside of preferences or unlawful 
transfers inhibited by the Bank- 
ruptcy Act. Every lawyer owes a 
duty to his clients to see that their 
rights are properly protected under 
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the Bankruptcy Act; that proper 
claims are filed, priorities estab- 
lished, if due, preferences and un- 
lawful transfers annulled and dis- 
charges objected to, where grounds 
therefor exist. The law of bank- 
ruptcy is of everyday importance 
to the Nebraska practitioner; and 
it behooves him to familiarize him- 
self with at least some of its funda- 
mentals, so that he will not fail in 
his duty to his client. No Ne- 
braska lawyer can be permitted to 
let his client’s rights and remedies 
under the Bankruptcy Act go by 
default. If these few observations 
will assist the Nebraska practi- 
tioner to realize that the field of 
bankruptcy is not an alien field, 
but is one in which he can, with a 
little diligence, find the way to 
serve his client properly in the 
assertion of his rights and reme- 
dies, the author will be grateful. 
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sional journal of its kind dealing 
with current information in the 
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announced a special courtesy sub- 
scription rate to members of the 
American Bar Association. The 
special rate is $5.50 per year, com- 
pared with the regular rate of 
$9.00. It will be in effect during 
the current year only, but will be 


FEDERAL TAX LIENS: 


honored for renewals of subscrip- 
tions entered during this time. In- 
quiries should be addressed to: 
Journal of Air Law and Commerce, 
1818 Hinman Avenue, Evanston, 
Illinois. 


THE AMERICAN BAR 


ASSOCIATION'S LEGISLATIVE PROPOSALS 


By CECIL A. JOHNSON 
of the Omaha Bar 


The American Bar Association, 
at its Midyear Meeting in Chicago 
on February 23, approved a recom- 
mendation of proposed legislation 
making comprehensive revisions 
in the laws governing federal tax 
liens, and other federal liens and 
priorities. The proposals resulted 
from a study by a special Commit- 
tee on Federal Liens, representing 
four Sections of the Association. 

The most important proposals re- 
late to the priority of federal tax 
liens. A series of decisions by the 
Sureme Court and other courts 
have so favored the federal tax 
lien that it is a threat to the secu- 
rity of many customary business 
transactions. In the view of the 
Supreme Court, no contractual or 
statutory lien is safe even against 
after-arising federal tax liens un- 
less the competing lien is “choate,” 
which means that the amount must 
be fixed beyond controversy (usu- 
ally by judgment) and the prop- 
erty subject to the lien must be 
positively identified. A mechan- 
ic’s lien is deemed “inchoate,” and 
vulnerable to subsequent federal 
tax liens, even after the work is 


complete and the mechanic’s lien 
is duly filed, if judgment of fore- 
closure has not been obtained. Al- 
though mortgagees and pledgees 
enjoy express protection against 
after-filed federal tax liens, they 
too must pass the choateness test. 
Thus, an assignment to indemnify 
a surety against loss on a bonded 
contract was held “inchoate,” and 
was defeated by a later federal 
lien, because the loss on the con- 
tract had not yet been incurred 
(although the surety was firmly 
bound to incur any loss there 
might be). Like treatment has 
been accorded attorneys’ liens, 
landlords’ liens, statutory vendors’ 
liens, warehousemen’s liens, at- 
tachment and garnishment liens, 
and the interest of a contract pur- 
chaser. 

The Committee considered the 
possibility of simply providing that 
the United States should take its 
place along with all other lien 
creditors, as state law might pro- 
vide. However, it concluded that 


Congress, not the States, should 
make the policy decisions concern- 
ing federal tax priorities, and that 
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Congress should provide nationally 
uniform selective rules which pro- 
tect the legitimate interests of 
those third parties it found to have 
an equity superior to the federal 
tax lien. 

The ABA proposal would protect 
the priority of those who take secu- 
rity for obligatory or necessary fu- 
ture advances (including advances 
to complete a project which has 
been started, and costs of preserv- 
ing mortgaged property and col- 
lecting the debt). Protection 
would also be extended to those 
making arrangements for volun- 
tary future advances (e.g., com- 
mercial financing), so that they 
need not search for federal tax 
liens before each advance; but 
such protection would be condi- 
tioned upon the lender giving no- 
tice of the arrangement to the Dis- 
trict Director, so that he would 
have readily available, without 
making a title search each time he 
files a tax lien, the information 
enabling him to notify the lender 
that a tax lien has been filed. 

The proposal also protects the 
priority of a mortgage covering 
after-acquired property, which is 
doubtful under present law. Its 
priority, as against the federal tax 
lien, would be “frozen” as of the 
time the federal tax lien is filed, 
however, except with respect to 
property which was produced or 
acquired by means of the loan, or 
which becomes an integral part of 
the mortgaged property, or which 
is substituted for such property. 

Mechanics’ liens on realty would 
be protected against federal tax 


liens filed after the time (usually 
the commencement of the work) 
as of which the mechanic takes 
priority under state law (but the 
“super-priority” which some laws 
give mechanics’ liens, over pre- 
existing encumbrances, would not 
be recognized). A mechanic lien- 
or’s claim on the contract proceeds, 
a fund he created, would be pre- 
ferred even over pre-existing fed- 
eral tax liens against the contract- 
or. In both the realty and the pro- 
ceeds, however, mechanic lienors 
would be subordinate to withhold- 
ing taxes arising out of the very 
job. 

Attorneys’ liens on causes of ac- 
tion would be preferred over even 
pre-existing federal tax liens. So 
also would the statutory lien of a 
hospital or doctor on a recovery 
for personal injury or death. 

The protection which “purchas- 
ers” now enjoy against subsequent- 
ly filed federal tax liens would be 
extended to contract purchasers, 
optionees and lessees. Under pres- 
ent law, one court held that install- 
ment purchasers cf homes, who 
were in possession but had not 
taken title when the federal lien 
arose, were not “purchasers.” They 
not only lost their homes, but their 
lien for recovery of payments made 
(the title having failed) was held 
to be “inchoate” and subordinate 
to the federal lien. 

The proposal also extends pro- 
tection to landlords’ liens, limited, 
however, to the amount of rent ac- 
cruing before or within three 
months after the filing of the fed- 
eral tax lien (one year in the case 
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of farm leases). 

State and local taxes (other than 
real property taxes) are frequently 
made general liens on the taxpay- 
er’s property, just as the federal 
tax lien is a general lien. But, 
whereas the federal lien is deemed 
perfected, the state or local lien 
has been called “inchoate.” The 
proposal would apply a “single 
standard,” dating the relative pri- 
ority of all such taxes from the 
time when they are assessed and 
become liens, but without permit- 
ting “relation back” to an earlier 
date. 

Real property taxes and special 
assessments would be granted a 
“super-priority,” such as they en- 
joy over existing encumbrances 
under most state laws. Thus, real- 
ty subject to a large federal tax 
lien would not, in effect, be taken 
off the local tax rolls while it is 
allowed to remain in private use. 
In addition, this proposal would 
eliminate, in most cases, the “cir- 
cular priority” situation arising 
when a mortgage is ahead of a fed- 
eral tax lien, which is ahead of a 
real property tax, which is ahead 
of the mortgage—a dilemma which 
present law solves at the expense 
of the mortgagee. 

Relief is also proposed for statu- 
tory and equitable vendors’ liens, 
carriers’ liens, warehousemens’ 
liens, liens for work on personal 
property, and a number of others. 
But no relief is proposed for at- 
tachment and garnishment credi- 
tors against federal liens arising 
before they get judgment, since 
they are not viewed as “reliance” 


creditors. 

Relief, paralleling the foregoing, 
is proposed with respect to the spe- 
cial liens for federal estate and gift 
taxes, which arise upon death or 
when the gift is made, without 
need for any public filing. 

In addition, an amendment is 
proposed to the 160-year-old law 
which gives the United States ab- 
solute priority (even over most, 
if not all, prior liens) in insolvency 
receiverships, assignments for 
creditors, and insolvent decedents’ 
estates. The proposal would bring 
the rules more in line with the 
Bankruptcy Act, with lien prior- 
ities preserved and with special 
protection for wage claims and cer- 
tain others. 

It is not only the taxpayer’s cred- 
itors who have found the federal 
tax lien upsetting to normal com- 
mercial relationships. His debtors, 
and especially his bank, have en- 
countered similar problems. The 
proposal would confirm the rule 
that a bank or other debtor is not 
bound to search for federal tax 
liens before making payments, and 
would provide that (in the absence 
of a levy) payments may be made 
to the taxpayer even with knowl- 
edge of the lien, unless there is an 
intent to defeat collection of the 
tax. It would be made clear that 
a levy has no continuing effect, 
and does not oblige a bank to re- 
main alert indefinitely for sub- 
sequent deposits by the taxpayer. 

A debtor’s right of set-off, which 
he might have asserted if sued by 
the taxpayer, would be valid 


against a tax levy (whereas, under 





NEBRASKA STATE BAR JOURNAL 





121 





present law, a right of set-off not 
actually exercised before levy may 
be too “inchoate” to defeat the 
levy). Defenses, such as the stat- 
ute of limitations, which would 
have been good against the tax- 
payer on the date of the levy, 
would be recognized against the 
tax lien (whereas, at present, the 
tax collector may levy upon and 
enforce a claim which the taxpayer 
could not have enforced). How- 
ever, mere failure of the District 
Director to produce a document 
(note, contract, receipt, passbook, 
etc.) would not be a defense if the 
claim is otherwise proved; instead, 
the Government would indemnify 
the debtor against liability to per- 
sons who may acquire and claim 
under the document. 

Where there are adverse claim- 
ants to the fund or property levied 
upon, the proposal would authorize 
interpleading the United States 
and the other claimants, thereby 
relieving the debtor or bailee of 
the risk of double liability. It is 
doubtful that the United States 
may be sued in interpleader under 
present law. 

Numerous other _ procedural 
changes are proposed. At present, 
the United States consents to be 
named a party in foreclosure ac- 
tions and actions to quiet title, in 
order to remove the cloud of a ju- 
nior federal lien. The proposal 
would extend that consent to con- 
demnation actions, partition suits, 
and all others involving the deter- 
mination of rights in or liens upon 
property. Furthermore, the pro- 
posal includes a codification and 


clarification of the remedies of 
third parties whose property is 
seized or threatened with seizure 
for the taxes of another. 

At present, in a mortgage fore- 
closure, the United States has a 
one-year right to redeem real prop- 
erty from the sale, if it has a ju- 
nior lien thereon. That right would 
be eliminated. The United States 
would also be subjected to the rule 
of lis pendens, so that federal liens 
which are not of public record 
when a mortgage foreclosure suit 
is commenced would not remain 
as a cloud on title; but such re- 
lief would be conditioned on giving 
the Government notice of the ac- 
tion in time to permit it to inter- 
vene if it has or acquires a lien. 

Where a mortgage or other lien 
may be foreclosed by non-judicial 
sale, it is proposed that the United 
States be bound thereby, provided 
that it is given advance notice (ex- 
cept that notice would not be re- 
quired if securities or commodities 
are sold on an established market). 

A number of proposals are made 
to provide greater flexibility in 
the administrative release or dis- 
charge of tax liens. 

The 139 page report of the Com- 
mittee, setting out the problems 
under present law, the draft legis- 
lation, and the technical explana- 
tion of the proposals, is obtainable 
at the printing cost of $1.00 from 
the American Bar Association, 1155 
East 60th Street, Chicago, Illinois. 





Plan now to attend the annual 
meeting which will be held in 
Omaha October 8 and 9, 1959. 
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News of the Schools 





= 


Graduates of 1959 

The following students, who 
were graduated from the Creigh- 
ton University School of Law on 
June 3, successfully completed the 
Nebraska State Bar examinations 
in June and have been admitted to 
practice in Nebraska: 

Alexander, Eugene 

Barmettler, Joseph 

Bousselaire, George 

Brown, Henry 

Buckley, James 

Burke, Thomas 

David, Thomas 

Donahue, Michael 

Edmunds, Renne 

Hannon, Edward 

Kelly, John T. 

McMullen, Andrew 

McNamara, Joseph 

Murray, John 

O’Brien, Edward 

Rock, Harold 

Schulte, Roger 

Svoboda, David 

Tedesco, Theodore 

Thornton, James 

Turco, Samuel 

Vandenack, Roger 

Wolcott, K. Edward 

Five additional graduates suc- 
cessfully completed the Iowa Bar 
Examination and have been ad- 


mitted to practice in that state. 











CREIGHTON UNIVERSITY 


SCHOOL OF LAW 


They are: 
Finerty, Hugh 
Kelly, Dennis 
McEniry, Matthew 
Pratt, James 
Winkel, Eldon 


Faculty Changes 

Mr. Neil O. Littlefield, B. S. Uni- 
versity of Maine, L. L. B., Boston 
University School of Law, L. L. M., 
University of Michigan Law 
School, has been engaged at the 
rank of Assistant Professor of Law 
to fill a vacancy caused by the 
resignation of Stuart L. Gottlieb, 
Assistant Professor of Law. Mr. 
Littlefield is completing his second 
year in the Legislative Research 
Center at the University of Michi- 
gan. He will teach Commercial 
Law subjects at Creighton. 

Mr. Donald W. Johnson, M. A., 
Graduate Library School, Univer- 
sity of Chicago, became Law Li- 
brarian at Creighton on June 1. Mr. 
Johnson came to Creighton from 
the position of Catalog Librarian, 
University of Portland, Portland, 
Oregon. His experience also in- 
cludes service as Assistant Order 
Librarian, University of Kansas, 
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and Assistant Acquisitions Librar- 
ian at the University of Notre 
Dame. 


Student Prizes and Awards 

At the annual Senior-Alumni 
dinner on June 1, Mr. Edward E. 
Hannon, senior law student, was 
awarded the Senior Prize, a plaque 
awarded by the faculty to the sen- 
ior attaining the highest average 
in the graduating class. 

Mr. James Buckley, senior law 
student, was awarded the Student 


Bar Association Plaque, an award 
to the senior recognized by the 
faculty for outstanding service to 
the School of Law. 

Winners in the Estate Planning 
Competition, sponsored annually 
by the Trust Department of the 
Omaha National Bank, this year 
were as follows: 

Joseph Barmettler, First prize, $100.00 
Edward Hannon, Second prize, $50.00 
Roger Vandenack, Third prize, $25.00 
John Hoffman, Fourth prize, $25.00 


ROCKY MOUNTAIN MINERAL LAW 


INSTITUTE 


The Fifth Annual Rocky Moun- 
tain Mineral Law Institute will 
open Thursday, July 30 at 9:00 a. 
m. at the University of Utah with 
an address by John P. Akolt, Presi- 


dent of the Rocky Mountain Min- 
eral Law Foundation. More than 
600 attorneys, industrialists and 
law professors are expected to at- 
tend the three-day conference. All 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


John H. Agee 
Admitted 1910. 
Harold P. Caldwell 
Admitted 1923. 

Iva Baker Chace 
Admitted 1929. 
H. G. Greenamyre 
Admitted 1927. 

H. Halderson 
Admitted 1899. 
James L. Heaton 
Admitted 1957. 
Lee W. Johnston 
Admitted 1920. 
Harold D. LeMar 
Admitted 1926. 
James M. Lanigan Greeley 
Admitted 1900. Died June 1959 
Daniel H. McClenahan Lincoln 
Admitted 1901. Died May 1959 


Lincoln 

Died May 1959 
Omaha 

Died May 1959 
Pilger 

Died May 1959 
Lincoln 

Died May 1959 
Newman Grove 
Died April 1959 
Sidney 

Died July 1959 
Red Cloud 
Died May 1959 
Omaha 

Died May 1959 





Alfred C. Munger 
Admitted 1915. 


Omaha 

Died June 1959 
Robert A. Nelson Omaha 
Admitted 1914. Died June 1959 
Ralph W. Norman Ord 
Admitted 1919. Died April 1959 
Richard J. O’Brien, Sr. Omaha 
Admitted 1917. Died May 1958 
Louis J. Patz Lincoln 
Admitted 1925 Died June 1959 
George A. Piper Silver Spring, Md. 
Admitted 1935. Died 1959 
Ernest S. Schiefelbein Wahoo 
Admitted 1913. Died April 1959 
Randolph J. Soker, Los Angeles, Calif. 
Admitted 1935. Died April 1959 
Walter P. Thomas Omaha 
Admitted 1899. Died 1959 
Fred S. White Omaha 
Admitted 1924. Died June 1959 
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sessions will be held in meeting 
rooms at the new Student Union 
Building, University of Utah. 

The Institute, a joint project of 
the bar associations, industry asso- 
ciations and law schools in the 
seven-state Rocky Mountain region 
will present experts of national 
reputation on current oil and gas, 
mining and taxation problems of 
regional interest. Among the 
many topics to be discussed will be 
“Cancellation of Non-Competitive 
Oil and Gas Leases by Administra- 
tive Action” by Neil F. Stull, At- 
torney from Washington, D. C.; 
“Federal Regulation of Independ- 
ent Gas Producers—Developments 
Since the Phillips Decision” by 
W. Page Keeton, Dean, College of 


FEDERAL POSITIONS 


The Board of U. S. Civil Service 
Examiners for the Internal Rev- 
enue Service is receiving applica- 
tions from lawyers wishing to en- 
ter the service as an Estate Tax 
Examiner. Places of employment 
are Denver, Des Moines, St. Paul, 
Kansas City, St. Louis, Omaha and 


BOOK NOTICE 


BUYING, SELLING AND 
MERGING’ BUSINESSES, by 
Allen D. Choka of the Chicago Bar, 
published by the Joint Committee 
On Continuing Legal Education of 
the American Law Institute and 
the American Bar Association, 133 
South 36th Street, Philadelphia 4, 
Pennsylvania. 

December, 1958 $3.00 178 pages 

This book deals with the legal, 


Law, University of Texas, Austin, 
Texas; “Natural Gas Purchase Con- 
tracts” by Ben R. Howell, Asso- 
ciate Counsel, El Paso Natural Gas 
Company, El Paso, Texas; “Recent 
Judicial Developments in Federal 
Taxation of Oil, Gas and other 
Mineral Interests” by W. J. McFar- 
land, Partner, Pillsbury, Madison 
and Sutro, San Francisco, Califor- 
nia; “The Proportionate Reduction 
Clause, After Acquired Title and 
Warranties” by A. Frank Smith, 
Jr., Partner, Vinson, Elkins, Weems 
and Searles, Houston, Texas; “Dam- 
ages for Breach of Express and Im- 
plied Drilling Covenants” by Rich- 
ard C. Maxwell, Acting Dean, 
School of Law, University of Cal- 
ifornia, Los Angeles, California. 


AVAILABLE 


Wichita. Starting salaries range 
from $4980 per year to $5985 per 
year depending upon grade. 

Circulars issued by the Board 
may be obtained by writing to 
George H. Turner, Secretary, 2413 
State House, Lincoln. 


financial, accounting and tax as- 
pects of mergers, consolidations, 
stock transactions and purchases 
of business assets. 

The book discusses, among other 
things, the following aspects of 
acquiring businesses: (1) The vari- 
ous legal factors determining the 
form of the transaction; (2) S. E. 
C. and blue-sky matters; (3) Busi- 
ness and Operating factors; (4) Fi- 
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nancial statement analysis; (5) 
Valuation of businesses; (6) Meth- 
ods of paying for businesses; (7) 
Types of contracts and matters to 
be covered by the contract; (8) 
Various legal problems inherent in 
acquisitions (Section 7 of the Clay- 
ton Act; Rule X-10b-5; Sale of 
corporate control; Acquiring assets 
for securities); (9) Minimizing the 
taxes payable by the buyer and 
seller as a result of the sale of a 
business. 

Two complete contracts for the 
sale of a business are reprinted. 

In general, the format of the 
book is that of an extended check- 
list to bring matters to the atten- 
tion of the persons concerned. No 
attempt is made to answer all the 
problems arising out of an acqui- 


sition, but the problems are dis- 
cussed and suggestions offered for 
their solution. 

A prominent lawyer commented, 
“Its value lies in its practical ap- 
proach to a difficult matter and in 
its check list method of bringing 
to the attention of lawyers various 
aspects with which they may not 
but should be familiar.” 

The author practices in Chicago. 
He is the assistant head of the 
legal department of a group of 
family held corporations that are 


engaged in expansion and diver- 
sification by acquiring new busi- 
nesses. He has had extensive and 
varied experience in the acquisi- 
tion of business enterprises of all 
kinds. 





JOURNAL 


1610 N STREET 





LAW BRIEF PRINTING 


Service and Filing of Briefs done by us if desired. 

Index prepared by us if desired by the Attorney. 

We will be pleased to print your briefs in the 
Supreme Court. 


NEBRASKA SUPREME COURT 


Insurance that you will have the latest law for 
less than 5 cents per day. 
Opinions in full each week usually mailed 3 
days after their release. Pages correspond with 
official bound volumes of the Nebraska Reports. 


CITY ORDINANCE PRINTING 


When revising your City Ordinances, we would 
like to consult with you as to doing the actual 
printing work for you. 


GANT PUBLISHING COMPANY 


LINCOLN 8, NEBRASKA 






































/ “RETIREMENT PLANS” \ 


And Their Problems 


Our success in the Profit Sharing field in 
1958 places us in a position to assist lawyers 
with their problems in the area of Federally 
Approved Retirement Plans this year. For in- 
formation about our many fiduciary services 
write or phone 5-3251. 


TRUST DEPARTMENT 


NATIONAL BANK OF 





OMMERCE 13th & O Streets 


LINCOLN. NEBRASKA DRIVE IN BANK 1227 P 


\ penn / 





OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 


The ONLY Newspaper dedicated completely to serving 
Attorneys in all Courts in Douglas County, Nebraska. 


Publishing Legal Notices is Our Business—Not a Sideline! 
A. H. HENNINGSEN, Publisher 








“HOME OF HUFFMAN LEGAL FORMS” 


FELTON & WOLF COMPANY 
OFFICE EQUIPMENT AND SUPPLIES 


1228 “P” St. Lincoln, Nebraska 
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Is your client required to file financial 


responsibility at the Motor Vehicle Dept.?? 


We Are Specialists 


LET US AID YOU IN EXPEDITING THE RETURN 
OF YOUR CLIENT’S DRIVERS LICENSE 
© 
Ask your local insurance agent to secure auto insur- 
ance and financial responsibility filings from— 
& 


Non-Assessable 


DAIRYLAND MUTUAL INSURANCE CO. 


NEBRASKA SERVICE OFFICE 
520 South 13th St. P.O. Box 1964 
LINCOLN, NEBRASKA 
Home Office Madison, Wisc. 











